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This case involves child visitation with a prison inmate. The child's father has been incarcerated
since 1994 at theNorthwest Correctional Facility in Lake County, Tennessee. Thechildresideswith
his mother in Weakley County, Tennessee. In 1997, the father filed a petition in the Lake County
Chancery Court seeking an order requiring the child's mother to allow the father to communicate
with his child. The mother failed to respond to the petition. In April 1999, the Lake County
Chancery Court sua sponte dismissed the petition, finding that it should have beenfiled in Weakley
County. ThisCourt reversed, holding that lack of venue was a defensewhich was waived when the
mother failed torespond. After the casewas remanded, the mother sent aletter to the Lake County
Chancery Court, advising that a paternity petition had been filed in the Weakley County Juvenile
Court. Thereafter, the Lake County Chancery Court transferred the father's petition to the Weakley
County Juvenile Court to be determined in conjunction with the paternity petition. The father now
appealsthetransfer of hispetition. We affirm, finding that thetrial court acted within its authority
in transferring the case to a court with concurrent jurisdiction.
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MEMORANDUM OPINION*

This case involves child visitation with a prison inmate. Petitioner/Appellant James
Ferguson (“ Father”) and Respondent/Appellee Debbie Warren (“Mother”) are theunwed parents of
two minor children. Father and Mother lived together until shortly before Father was convicted of
two counts of aggravated sexual batery committed against his daughter, the oldest of the parties
two minor children. Since his conviction in 1994, Father has been incarcerated at the Northwest
Correctional Facility in Lake County, Tennessee. Hisincarceration is expected to end in August
2006. Mother continues to live with the two minor children in Weakley County, Tennessee.

This case arises out of a petition filed by Father in September 1997 with the Lake County
Chancery Court. In hispetition, Father requested that the chancery courtissue an order allowing him
written and verbal communication with his minor son without Mother’ s interference. In January
1998 the chancery court issued an order which raised the issue of whether Lake County was the
proper venue to hear the petition. At that time, Mother had not yet filed an answer to the petition.
Consequently, the order also instructed Mother to answer the petition within thirty days of the date
of theorder. Inasupplemental pleading, Father asserted that L ake County wasthe proper venue and
that Mother’s failure to file a response effectively waived the defense of improper venue. The
chancery court disagreed and, sua sponte, dismissed the casefor lack of proper venue by order dated
April 16, 1999. On apped this Court reversed, finding that, while Weakley County was the proper
venueto hear the petition, M other had waived the privilege of being sued inWeakley County by her
failluretoassert theprivilegeinatimely manner. Ferguson v. Warren, No. 02A 01-9906-CH-00149,
1999 Tenn. App. LEXIS 851, at *4-5 (Tenn. Ct. App. Dec. 15, 1999).

After the casewas remanded, the L ake County Chancery Court received Mother’ sresponse
in the form of aletter asking that the court deny Father’s petition and indicating that a petition to
establish paternity of the child with whom Father sought to communicate had been filed in the
Weakley County Juvenile Court (“juvenile court”).? Thereafter, the chancery court, sua sponte,

1 Rule 10 of the Rules of the Court of Appeals of Tennessee States:

This Court, with the concurrence of all judges participating in the case may affirm, reverse or
modify the actions of thetrial court by memorandum opinion when aformal opinionwould have
no precedential value. When a case is decided by memorandum opinion it shall be designated
“MEMORANDUM OPINION", shall not be published, and shall not be cited or relied on for any
reason in any unrelated case.

2 The paternity petition was actually filed by the State of Tennessee on M other’s behalf in order to allow the

State to collect current and retrospective child support. See State of Tennessee ex rel. Warren v. Ferguson, No.
W2000-02027-COA-R3-CV, 2001 Tenn. App. LEXIS 637 at * 2, (Tenn. Ct. App. Aug. 20, 2001). DNA tests were
conducted which conclusively established Father’ spaternity and thejuvenile court entered a defaultjudgment ordering
him to pay retrospective child supportintheamount of $8623. Id. at *4. Father has not disputed his paternity; however,
he did appeal that part of the juvenile court’s order requiring him to pay retrospective child support arguing that the
juvenile court erred in failing to consider his motion for the appointment of council or, alternatively, for an abeyance
until hisreleasefrom prison. 1d. at *5-6. Father’s appeal was successful and the case hasbeen remanded to thejuvenile
(continued...)
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issued an order transferring Father’ spetition to the Weakley County Juvenile Court so that theissues
raised in Father’s petition could be determined in conjunction with the pending paternity matter.
From this order transferring his petition to the juvenile court, Father now appeals.

On appeal, Father arguesthat the Lake County Chancery Court erred in transferring the case
tothe Weakley County Juvenile Court. Father arguesthat the LakeCounty Chancery Court retained
jurisdiction over Father’ s petition totheexclusion of other courtsof concurrent jurisdiction, and that
the Lake County Chancery Court did not have the authority to transfer Father’s petition in the
absence of statutory authority. Inthealternative, even if the Lake County Chancery Court had the
authority to transfer Father’s petition, Father argues that it erred in finding that the parties would
suffer no prejudice by the transfer and that atransfer would bethe best and most economical use of
judicial resources.

Thefirst two issuesraised by Father are questions of law and, therefore, will bereviewed de
novo with no presumption of correctness. Campbell v. Florida Steel Corp., 919 SW.2d 26, 35
(Tenn. 1996). Father first argues that the Lake County Chancery Court first obtained jurisdiction
andthereforeretained it throughout the resol ution of the case. SeeWilson v. Grantham, 739 S.\W.2d
776, 777 (Tenn. Ct. App. 1986). Under therule of “priority and retention of jurisdiction,” the Lake
County Chancery Court could retain jurisdiction. See 21 C.J.S. Courts § 188 (1990). However,
Father pointsto no authority prohibiting the court which haspriority of jurisdictionfromtransferring
the case to a court which also hasjurisdiction. This argument is without merit.

Father also arguesthat the L ake County Chancery Court lacked statutory authority totransfer
the case. In support of hisargument, Father relies on the Tennessee Supreme Court’ sholding that
“trial courts do not possess the inherent authority to transfer cases in the absence of statutory
authority.” Norton v. Everhart, 895 S.W.2d 317, 320 (Tenn. 1995). However, inNorton, the Court
addressed the issue of whether atrial court which lacks subject matter jurisdiction over a case may
transfer the caseto the correct court rather than dismissit for lack of jurisdiction. The Court stated
that “[t]he generd rule governing transfer is that a court lacking subject matter jurisdiction over a
case has no authority to transfer it, unlessthat authority is specifically conferred by statute, rule, or
constitutional provision.” 1d. at 319 (citing 21 C.J.S. Courts § 195 (1990)). Thus, the holdingin
Norton, is gpplicable only where the transferring court lacked subject matter jurisdiction over the
case. Inthiscase, the Lake County Chancery Court clearly had jurisdiction to hear Father’ spetition.
The chancery court has jurisdiction “to act in relation to the property and the other interests of
minors.” Stambaugh v. Price, 532 S\W.2d 929, 932 (Tenn. 1976); Tenn. Code Ann. § 16-11-109
(1994). Again, Father cites no authority preventing a transferring court with subject matter
jurisdiction over the case from transferring the case to another court with jurisdiction. Therefore,
thisissue is without merit.
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Finally, Father arguesthat the Lake County Chancery Court erred in finding that the parties
would not be prejudiced by thetransfer of the case and that atransfer would be the most economical
use of judicial resources. As noted above, the chancery court has jurisdiction over the persons and
estates of minors. However, the juvenile court has exclusive jurisdiction to establish the paternity
of aminor child born out of lawful wedlock and to provide for support and the education of the
child. Tenn. Code Ann. § 37-1-103(a)(2) (2001). Moreover, in establishing paternity insuch cases,
thejuvenilecourt isrequiredto make determinationsregarding visitation and parentd access. Tenn.
Code Ann. § 36-2-311(a)(10) (2001).2 Therefore, in this case, the juvenile court was dearly in the
better, if not exclusive, position to determine all issues related to Father’s paternity, including
support and visitation. See 21 C.J.S. Courts 8§ 188 (1990) (finding that it is necessary that a court
with priority jurisdiction be in a position to determine the whole controversy and to settle all the
rights of the parties; otherwise another court which does have jurisdiction over the entire case may
take jurisdiction). Father pointsto no prejudice to him caused by transferring the case to another
court with jurisdiction. Therefore, even though the Lake County Chancery Court was the first to
take jurisdiction of the case, it waswithin its discretion to transfer the case to the Weakley County
Juvenile Court where the Weakley County Juvenile Court had exclusive jurisdiction over the
paternity and support issues, and also has jurisdiction over the visitation issues. Accordingly, we
find no errorinthe L ake County Chancery Court’ sorder transferring thecase to the Weakley County
Juvenile Court.

Thedecision of thetrial courtisafirmed. Costsaretaxed to the appdlant, James Ferguson,
and his surety for which execution may issue if necessary.

HOLLY KIRBY LILLARD, JUDGE

3 Although an argument might be made that visitation iswithin the exclusive jurisdiction of thejuvenile court
as a corollary to its exclusive jurisdiction to establish parentage, See Hearne v. Hearne, No. 151, 1988 Tenn. App.
LEX1S582, at *7 (Tenn. Ct. App. Sep. 26, 1988) (finding that “because the Juvenile Court had taken jurisdiction of the
minor child all ordersrelative to the child, including support, were within the exclusive jurisdiction of the Juvenile
Court”), neither the parties nor the courts involved have raised the issue of whether the chancery court was deprived
of its subject matter jurisdiction once the parentage petition was filed in the juvenile court.
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